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ABg^HACT * ' - » 

. Reviewed in irhe paper is the application of due 
process to special education, and provided is' an overview of state 
statute safeguards. Federal court cases, congressional actions, and 
state legislature measures are cited- to describe tha evolution of -due 
process implications to the handicapped. Trends in state reg^uirements 
c^re ana^lyzed, and adherence to" a traditional, judicially-created due 
process model is noted. It is suggested* tliat taost procedures do not 
provide for adeguate parojit involvement through informal discussion, 
and that the- mealis for ob^ining .parent representation by counsel or 
an' advocate is not guaranteed. (CL) 
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Due Process in SDeciaT Educratiion: Legal^Perspectivtro 

\ \ J Lawronce Kotin* ■ 

'I Introduction ^ - ' • " 

• . • * • • . ' * ; 7. 

^ The purpose of this a-rt*icle i^ to describe the application 

'of the requirements of the Due Process clause of the Fourteenth 
.Amendment to the decision-making process in the. area of special 
education* This description will begin with a discussion of the 
general meaning of "due process" will review the principal .devel- * 
opmehts in thex^volution of the application of due process to^ 
special education,' . will provide an impressionistic overview of , the 
due,-process provisipaas contained in *st^te statutes and regulacio/is 
and wi] 1' conclude*with some reflections, on thfe* future of due pro- 
^cess xn special education. • , - - , . - % 



i. . The Meanindj^of Due Process " 

The Due Process clause^ provides in .relevant- part that "no. 
state shall... deprive- an^- person of ^'ife^ . liberty , or property, 

^Copxpylght by Latorene^ Kctin^ i9?5 ' . . ' \ , ' . 

*Iiawrence Kotin is Principal Attorney and Director of the' - 
Mass. Cerlter for Public Interest Law, Inc., 2 Park Sq* ,\Boston, ' 
Mass.; A. Columbia, Cqlie^, L962; LL;B., Columbia Univfetsity ; 
-School of L^w; 1966; Member of the Bars of Nev; York', J^aryland, and , 
Massachusetts. Research on this article was supported under a sub- 
contract from the Research ' Institute for Educational Problems by 
Grint 1^0. G007502322 from the Bureau bf Education for the Handi- ' 
tapped/. U.S. Office of Education. Nancy B. Eager*', an attorney 
at the 2-lass. Center' for Public Interes.t Law, Inc., was extremely 
^lelpful iri gathering and organizing .the state statutes, regulations, 
guidelines/ ajid plans which were the" basis .for paift of the article,. 



'without clue process of law." -5he b^sfc laeaning. .of this, clause. 

■ ; ■ . • ^ . , . ■ 

is that, fair prpceda rcc r^uot bo followod b efa>ge. a. -state can 



deny certain "important" interests. M "fitaivicLuaisT^ TnTa sub- 

" stantial number of decisions^ the Suprelme- Court: h^s indicated - %. 

- the kinds of interests which it cdmsiders^ important .enough to 

* * ■ • • 

invoke the protection of the Due Process Clause. The Court has 7 
also specified the nature of those protections in various con- ' . 

texts. Those- Siipreme Court decision's most relevant, to this / 

/ 

aiiaTysis witi be discussed in the next- section-. * y ^ ' 

* Although certain traditional procedural safeguards have 
, * ' ' ' ' . • - 

' come 'to be. 'associated with the concept of due process, that 

cdndept doe*? nbfhave 'a fixed -meaning. As with other personal 

rights protected by^ the. Constitution, the right to due process 

'** • 

. is premised upon a normative, philosophical icjea - that of 

■ procedural fairness - but its' practical apjplication requires 
that i£-'be a flexible concept/ ad^tabls to each new context 
in. v/Kich it 'is applied. Th-^j^^^for example, it must be suffi- 
cieneiy' ^f legible to be Applied to tfee diverse interests bf ^in- \ 
dividual-s faced with a c.riminal or Juvenile accusation^, dis- 
change f^om ' government employment, ^ suspension .from public 
school,, revocation of a jnotor vehicle License, denial^ -of a 
'.Welfare benefit, attachment of property^ or some other I9SS of . 
aij important interest defined by' the Supreme Court as vzithin the 
meaning. of ^'life, ' liberty, or • property. "\ ^ ^ , 



[ All of _ these areas of diie process applicatioa-- Share . 

t'^X^^^icoimon elements:*. ^ The firsW is that the state is;^^^^g . 
"air^ction aaainst an individuBl ox^ xriass of^ individtiairsr the 



second is that the action of the state threatens to deny^^an 

individual's interest^ in "life, "liberty, or* property; " and the 

tfiird is that there is a ^ispute between ^the individual 'and 

the state cdncerning the^alidity of that threatened denial. 

The purpos^e of the .a^lication of the Due 'Process Clause 

is not to prevent the derfial of ^individual interests by the state 

^ ' " • , . . . - ■ * ■ 

'Rather, it i^'to insure that jsuch denial will occur only after. 

« * - ' 

rational criteria are applied in a rational njanner to. facts ^ j 

which are proved .throuah a process which guarantees to the indi- 

vidual whose interests are threatened, a reasonable opportunity 

to challenge adverse evidence and to argue that. .the' interest 

involved should, not/ foe ^ denied^ ' ' . 

Some of ;the traditional elements of due proceas are the 

right to notice that one'^s iaterests are threatened with denial/ 

ah ^opportunity for a hearing on such threatened denial, op- 

portunity at^^that hearing to be represented by co.unsely to 

^present eviobnce, 1^, Qail witnesses/_to corifrjont and cros^- 

examine adve'A^e witnesses , to have an impartial decision-maker 

and t*o have a specific decision based, upon 'the application of. 

known criteria*, to. the 'facts which have 'been proved. ^ In addxtx-on, 
*' ■ !■ ' . . . • 'r^' ■ . ' 

there aire a. variety of other procedural 3afeguar<5s which are y\ 



'associated with du^ -process and which apply in sp.ecific con- 



Jj^ -^hr right o f an in'^i^ 



1 text s, such as -^ i rhr riyht of -an inl^igent- criiriiA^JL 

^ ' ^ ' ^ ^ ^ ^ 

deten.dant to a free, trial ^ranscrlDt for .purposes cx£ .appeal, - 



The 'foliowinc section describe"^ how, from a ]^gal'^De2^spective/ . 
the various- proc,edar43L saroguards guarantei^S th^. *Due Process , 
Clause h^ve come to i>e applied tq the a:^^a az special education • 

II. The Evolution of the Application of the Due Process Clause 
. ^to Special Education, _ ' *■ 

The application of the concept of due process to special 
' . education has resulted from a ^variety of developments in th^* 
.federal courts. Congress, ^tate legislatures and stiate .rule- *' 
making bodies, such as sta^te depar^tments of education. The follow 
\ . ing discussion will hignlight some of the. most important of 
these deyelopments. . » j , \ \ 

A\ v^ The. 'Federal Courts ■ • \ - 

■ V 

1. Gases in the areas of criminal and juvenile law / 
^ The most extensive judicial application and definition 'o 
the concept of due process nae occurred in. tnS>aa::^a^ of cr.immal 
law. This is because individuals' charged with crimes are 
. threatened, with the loss of the mosj: basic,' personal rights - 
• '"life" apd "liberty" In 'its decisions in the^area of cr/minal 
lav/, the Supreme Court- has specified a variety of procedural, ^ ' 

protections v/hich must Le accorded tto c^^iminal defendants, irfclud-. 

' i ' \ ^ ' \ ' '• ' ' * * f 

• ing r^otxce of constitutional rightl at' various -stagey. of the 



procesdings,^ counsel and a' transcript of. the proceedings for 

^ ■ * V - - : ^ 

rpurposes of appeal, , _ ^ 

— ^- Sigiiiri cc iu 't f-or purposes of thi-s^n-alYsxs'; is tfr e-^ 

* • ' " ' ? * ' " 

Xlourt's decision in the landmark case. In Re Gault: /-^^' that some 

o^ the . , pro.ced-ural protections -guaranteed to adult criminal - 

.\ ■ ■ ^ " ... 

defehdants by the Due Process i^iause must also be provided. to 

chj-ldren^ and Y«^^lth charged with juvenile, offenses'. - In so ruling < 

the Court^. recognized the fact 1:hat the authority pf the kti^te/ 

' ■ ' " • 1 ^" ■■' ' ' 

based upon the doctrine of oarens patriae /^-^ .although broad, 

_ . ^ ; • =— — t r r 

was not unlimited. Thus, the Court placed childr'eji and youth 
under the protective umbrella of the, Due Pr9cess clause for 
purposes of juvenile delinquency proceedings, ' . • ' >. 

2. Cases in>J^olving the :&ul?staiftive r ight s of .public. 

r ' - ' _ '.4^' r . \ ' ~ 

school students' /''^ . ; - 
— « ^, . \ I — ^ — , — , 

Equally important as > prec.ursor tol the ultimatj^e applica-* 
tioo of the- Due Process c3ause to special education^ were the 
decisions of the Supreme Court applying ti^e protections "of the 



First l^endment and " tlje EqUal Protection clause of, 'the Four- 
teenth Amendment *to public school students. - In West Virginia 
State Board of^ Education v. .JBarnette ,^^ for exampie, *the Court ^ 
declared ^that th*e .protections *^of tlieVreedom of 3peech claUseX*- 
of the First Amendment applied to p'ublXc school students in the\ 
schoolhouse. Jn the later case of Brown v, >Boa^d of Education , 
the Court applied' the Equal Protection. Clause of ,the Fourteenth 



Amendment to ^^dents in, racially segregate?^ public? schools. 
As .^i ri Barnette^ '^e Cour£ 1^ Brown announced ^ major area of 
— appIiGation-o-f c^tiS^^J^ — - 
school students'^ In ..^ recant case, Tink3r v/ Pes Moines Inde- 
percent School Districj^ ^^A^ the Court' reaffirmed'-lts. earlier 



holding in Barnettfe and g'-^V'wide scope to -the First Amendment 

• * ' . 

^protection contained in the B^rnette ^decision. Thus/ in Bar- 

riette. Brown and Tinker, the Cdurt made it clear that the sub- 

■ ■ ■■ ^ ' ■ -* s ^ ' 

stantive protections of the ' First andr-Fourteenth Amendments 

applied tp puDlic, school students in the school environment. 

3. Cases^ involving the procedural rights of public 

' ~ gchool. students . ^ ■ 

, Thee application -^of due proems safe§[ua2;^SL to chi^^dren 

and "youth, articulated In the Qault decision, and the-^pplica- 

tion of specific Constitutional- protections to puBl^ic school 

:: , • ' . > j 

Students declared in Barnette , Erpwn and Tinker ^cohl^^rged in ' 

the recent decision of the Supreme Cpurt Goss. %'^\^^peZ f ' ^ 

where the Court a;^plied the procedural safeguards p//^^ pro- 

cess to public .school st^adents faced v;itfc suspensioftif^biti s6hool 

In^Goss, the Sjdpremef Court gaV'e- recognition to a;*^rge^ 



number of* lower .federal couit decisions of * the previous* Wecade ^ 



namely V that the threat .o*f denial of an. Educational- 'oppdr(tWity 



to a public school student through the prpd'fess^.of a dlsciEJl^|nary 
suspension was of sufficient gravity to require' the applicat^ion 
of. the safeguards of the Due Process, clause. Spe^cifically/;; 



he Court, held tbat a. suspension for ten' days or less without/ 

. ' • : ■ • - ■ - ■■ . , .. 

jtfl&Irt "tn;e' meahing or "rhe- Pus- rprgcgss trlause -ot ,^^^J^_P^5t^eivfek— 

■ ■ '■• 20 ■ '-■ - . /'^ ' 

Amendment. . ■ . ■■ • / " 

The Court x%'as careful to emphasize that the threat of 
'such a "short term suspension," although of sufficient import- 
ance to involve the .prohibition of the Due Process Clause, was 
not so serious as to require application of the full- pahoply --^ 
of formal due process ppcedures.^i • Thus, 'the Coyrt held th^ ■ 
in the case of suspensions for ten days or less, the school 
authorities were only required to give ora^ notice to the stu- 
dent of the reason for the suspension and to allow the^ student^ 
to respond Un an informal manner. The Court specifically 
reserved decision on v.'Kether mote formal arjd extensive ^proce- 
dures would-'be reg-aired by the Due Process clause for suspension 
periods longer than 'ten day^. 

' ' Thus, as in Gaul t, the Court in its opinion in Gdss, 
placed limits on the authority of the state uncer ^ the doctrine 
of parens patriae by requiring, specific due process, safeguard^ 
to be"'obse^ved>by the state in ^he area of disciplinary sus- 
pensionss Th'e Court,, however, has not yet ruled on the appli-^ 
cability-of the Due Process clause to the threatened" exclusion . 
of a-student^ from 'school', for reason of "mehtal', physical or 
emotional haAdicap" rather than for "disbiplinary" reasons; . 
Several idWer fede'iral courts have rul^d on this issue, , 



TV 



. ArifT cinmf. of these • rifling's will* be. discussed in' thfe next 



subsection. 



4, Cases.involvinq -the procedural rights of public . 
school students threatened with exclusion from 
public "^hool- or plac^rnent on the basis of "men- 
tal, phy^-ical^.otr emotfonal" handicap 



The cases' discussed in thisr subsection are those^j/hich - 

< 

involve the exclusion' of children from either a public school 
*or a publicly financed education for reasons of "mental, physi- 
cal or emotional" handicap.. Al€hough there have been a number ' 
of federal cases, iitigalsed on this issue, this .analysis will 
focus, for purposes of^iilustration, on the "landmaric consent 
decree s'^^ in ^ennsylvania As30ciati(^n of Retard ed Children v. 

Commonwealth of Pennsyiryania (PARC) arid Mills v. d istrict of 

~ .27 ■ ■ 

Columbia Board of Ed ucation . 

* ■ ; ■ ■ ,0 • ' ■ - 

^ The PARC case wa? a cla^ s action brought on behalf of all 

" mejntally retarded- children in ^Pennsylvania who were excluded 

from- a public school education because they were determined by. 

Pennsylvania school officials to be . "uneducable a«d untrainable. 
■ The Mills ca-ee was^lirQiight on. behalf_of seven handicapped child- 
--ren who alleged that -the; Washington, b.C. school Board was,- 

excluding them from' public school and/or~denying thern^ a publicly 
supported education. _In both cases, the plaintiffs alleged a 

denial of rights guaranteed to thJm by . the Due Process^ and Equal , 
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Protection Clauses of the Fourteenth^Amendment .' In both cases, 
the federal courts approved consejit decrees whi£h '^ackno^wl^^ 
such denial s , and: spj^cllu-ea e ^:3±K?r^te-^3^eed^ara^l-^p-rc^Gtions tQ_ ^ 
govern the placement or denial of placement .of the plaintiff- • 
■chi;idren into educational programs. / ■ ' . 

Of particular reievahce to this analysis are the ex- 
tensive procBaural' safeguards provided for by the consent de- 
•crees in both cases. With minor differences between them, 
the Courts requi3;-ed the following procedural protections to be 
offered to the parents and children prior to t:he placement or 
-denial 'of placement into educational programsr- 1) notice of 
the proposed action; 2) the right to a hearing prior to final 
action; 3) the right to counsel at that hearing; 4) the right 
to present evidence; .-S) the right to full access to relevant 
school records; "6) the, right to 'compel attendance of, confront 
and cross-examine officials or employees who might- have*. e.vi-- - 
dence on the basis/.for the pr6posed a6tipn;' 7.) the- right to an' 
independent evaluation; 8) the riaht''to have the hearing open 
or closed to the public, at option of ' th^parent; 9) and, 
"the right to an ".imp^rtTal heWing of f icer . In addition , . tlie 

decrees requiredTthat the hearings be held at -a place and time 
convenient "to the parents, that the hearing be recorded, trans- 
-aribed and made. availa}?le'.to the parents^ upon request; and 
that the' decision of the hearing officer contain specific ■ 



findings ^of . fact anj 
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conclusions of lay;. 

Xn^_smimary_^_Jbhe_c3iXsen^ PARC ^and Mills pro^ ^ 

\7ardfdjJor ^extensl procedural safeguards. €o \ 

protect the rights of children being classified on the basis 
of mental^ physical or emotional handicaps • ,Most or these . 
safeguard? are familii^r to courts aii^ have' been applied in'y^ 
othef" contexts^. Otheils, such as the right to an independent* 
evaluation and the right to ^cces^ to school records ,^ are of * ' ^ 
particular relevance to they^ublic school setting. 

The basic elements of due process delineated in PARC • 
and- Mills gradually began to be recognized 'in other states* 
. through federal court decisions or through state legislation, 
^ but- the great" in^etus for tire application of .due process to 
.sp^ci-al-^ucat ion , came- through, the requirements- of federal^ legis- 

lation which will be discussed in the next subsection • 

V ■ • 

B. Congressional Actii:>n 

On August 21, 1974, President Ford signed the "Education 
' of All' Handicapped Children Act" which applied the major 
procedural safeguards, articulated in- Mills and pXRC to all 
^ state's which! wished to receive federal funds under the Act. 

- 'since the Act 'is .a. major, potential source of federal .funds . for. 

) • . ' ■ • . •. 

\ the ^6ducatio.n of haridicappei children by the' states, its re- 
quirements will undoubtedly be met in every state of the Union, 
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. Of paa±ic^lar importance to this. analysis is' the. Act' s 

' 34 ' ' 

state "plan^ requirements relating vto due process., ^ ^Onder 

the^e requirements, each state seeking fphds' under;^the Act \ 

must submit to the United 5,tates Commissioner of Education a. 

state p2m which .contains "procedures for insuring that handi- 

•cappedc , children _ajnid their parents,- or guardians are gui^fi-anteed . , 

procedural safeguards in decisions>egardihg identification. 



evaluation, and educational placement of handicapped children. 
These procedures must' i^olude it^any of the provisions specified 
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in g^c and. Mills including provisions for 1) notice to parents 
"or guardians of a ' change in the e^tucational placement bf the . 
child;. 2) the right to an "impartial due prcicess hearing,"; 
3) "' the right to , access to " all Relevant school records; 4) and the 



itself.^''' In. addition to what 



quired in the . state plan, the Act Requires that;, parents be 



right 'to^ an independent^' evaluatjion?^ In Addition td^ being re- 
^ quired in the' state plan requi:dements, /.these. basic procedural \: 
prbtections are set forth as m^andator^' 'provisions of the Act, 

- ' ' * - *, / \ ~~ 



is de/scribed above as being re- 



giyen t^e*^ight to appeal to the/state educat"xQhar~agency ; 
whenever the initial' due proceli hearing has. been conducted by 




the local educational 'agency Jcither than.. by the state. : 



Furthermore^, the Act -specif ies 
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"the' detailed format of the '?due 



process hearing" requiring tha^ any party to the hearing shall 




be accorded : . • - •. ■ , , • 

' - ^ • . ^ ' - . ' ' 

'• (l);the right* to be ' accompanied and ^'advised .by . ' . 
coiinsel -and^ ijy individuals wiVh special Jcnow^ , 
ledge or training, with respect to the problems 
of handicapped children^ .(2)i:he' ^^ight to pre- ^' 
^sent .evidence and confront, cross-:ex^ine:> and 
, compel thd attendance* of witnesses/ {3L)1fhe right 
V to a w£:itteri or electronic^-vefbatimf c6cord of 
' such" hearing, aaid"^'{ 4)' tHe right to written find-- • 
\ • ings of »f act and decisions, , . 39 

Finally, the Act provi<^es for review of final administrative 
dec^sipns ,"J.n any State-" court of ^compatenf jurisdiction or in a 
district court^pf the Unitqd States WjLthocit. regard to the 
amount in 'controversyN^^'*^*^. /Thus, -^the Act establishes a basis \. 
for, cases 'o£ exclusion or mi-sclassif i-cation of^ 'sj:udents on ' 
the basis of "mental, physical,. or emotional h^iridicap" -to -be 
heard by' the federal as- well- as the state .courts; ^ . 

, ' . The curauSjative effect of the federal -litigation and l%gis- 
latioii described above i^ .^a great deal of ^activity at the state . 
level In requiring local cducatibnal agencies to implement due 
process .^pt'ocedur^s in their special -education programs. This, ^ 
activity at the state level wijl be. discussed in the next-^5ection* 
III. state Response to Federal Judicial and Legislgttive Require' - 
ments in the Area of Due Process in Special E^cation , ^ " . 

At the time the^ '^^Educatioif of ai^ '.H^dicap'pecd Chifdren Act" 
was signed' into law, the dCouncil for^^E^iceptlofial Children estimated 
.that twelyi^ 'states had l^egislation Gontairiing references tcT due 
.process requirement^ in special e^ducation and that thirteen ; ^ ' ^ 



. ^. . D " ' . ' . ' '41 

states had reg.ulations containing such requirements. A, 

• '/ " , ^ ' * . ' ^ ^ ^ . * - 

review of. current state.- legislation 'and regiilatiqns reveals • 

• tha£' twenty- three, states now have statutory special education 

due process/ provisions while virtually every §tate' has due 

process requirements . for _speGial education specified in state 

regulations r binding state plans submitted under the '•Education 

of All Handicapped Children Act," state -guidelines or proposed 

regulations or guidelines which are in various stages of the 

•state administrative process. ' , ^ ■ ^ ^ " . 

The fallowing analysis will provide an impressionistic 

overview of the kinds, of due prot:ess requirements for special 

' " . • - , • ^ ' . *^ - 

education .which >are being developed by the states. Because' 

these state requirements have been d^v<e loped so recently and 

at- such a rapid paqe^ because they. are in various stages of 

cpmpletioii/ and because it is. unclear 'in many states whether ,^ 

or not what has been ' t^'^eloped is. legally binding 'or is |tierej.y 

advisory in^'n^ur^',, it has h\e^ impossible, to secure and* to' 

present .a: precise a^d detailed de^^iption. of the* special e'du- 



cation due, pr.ocess System in ea'cll*^ stat^. For this reason^ 'the 
following .analysis us^s th^ material vjjich' has been-received 
from the variou^' statues oi0Ly io indicatei^reXds which j^ppear to"^ 
^be j^aigyelopin^ and to hj,ghlp.gh;fc unusual oif Tfifrequently encoun- 
\ter;ed requirements. - - } • • ' " ' . 



A- General Trends ^ * - ; 

' The most typical state system for due proees^ in special .^ 
education is one v^hich l^egins .with a notice to parents' that their 
^ child -has been referred for an evaluation^ Frequently/ this \ 
notice contains a requirement of parental . consent to the" conduct, 
of the evaluation. In many states; if the parent refuses to/ 
consent^ the local educational agency raai5r appeal such refusal; 
to the state education agency. The implication of^^i3 a^eai 
right is that the state education ctgency has the authority Jy^o * . 
ajgfirm or reverse the parental decisiony^but ^:he, type of .state ^ . 
a.ction- which,, in fact, may be taken/^is generally unspecified. 

Assxuning the receipt pf;^rental consent, the , next (place 
-where ,the parent. is i^nvolv^ iiijthe ±ypi,cal state system is 
after a decision has hs^n made* by an "evaluation team" of\edu-. 
cafctonal and other pizfaf ession^l ^diagnosticians about a 'proposed 
placement fpr the child. At-"tAiis point, the parent is sent a . . 
notice of the' decision and" of .their ",due process right" to 
^ contest that decision^-^atVa formal hearing. \ * " • 

In the-tisual case, such hearing is provided .at the local 
level. It is typically presided over by a designee of. the 
local' fiducatlQn agency. /Tn many states, '^provision is made for- 
an impairtial hearing' of ficer" --'i.e., a person who^ xs not an 
official, 'employed ox ag'ent of the local; educational agency ; • 
which made the original placement" decision** • 



. . . Most states provide, for the full ran^e of procedural 
protections-^ at the hearing. For eJcample, mos't systems aXlow- 
. the'paxehts tp be represented by counsel, to have full access 
to all relevant school records,, .to present evidence,- tp coittpel 
the attendance of,, confront and cross-examine persons who' 

were involved in jnaking the placement dfeci^ion and to have the 

'50 . . • » ' - 

hearing recorded • . ' ' * ^ • . . ' ' ' 

,The typical state sj^jstem' provides for an appeal to the 
state education agency from the decision of the local hearing , 
officer. Usually, the scope of, "review at this appeal is < 
limited Tto the record that v/as made at 'the initial due process 
heaj^ingV althou^ the state appeals hearing officer" is. fre- 
quently given the authority to -require the production of 'more 
evidence if theJrecard is' inadequate for a decision to 'be made 
on the appeal.- \ \ * ' ^ • 

Most state-^"V3rovide*for% the parent to have the chiSd 
"Independently" ■ evaiiuated prior to the Initial. due process 
hearing. Usually, this independent evaluation is available 

.at a stat^ facility or at state 'expense, although the^'res.pon- 

. ' ' . ' - . . - 53 ' ' 

sibility for payipent is frtequently unspecified^ 

B. ^Ujiusual or Infrequently .JlncQuptered Pl:ovis;Lons 

' ' At-least. one state provides that if a parent refuses 

consent for^t;he evaltiatiofi or for th6 placement /of tj^?. child, 

' ' ' . ' ' - V '54 

such refusal' is final and the'<*process .er^ds .at that poxnt. . 



It is unclear from the provision^ of this state what happens 

to the child in this case^ particularly ini situations ^where the 

referral was made 'by a teacher or other school employee* 

•-k , . . • • • 

Relatively few states provide for parent involvement in 

the decision-making process^ between the ^tirae -of- referral of tKe 

child' for an evaluation and the placement decision *by the^evaloia-- 

^tioji team.^^ 'Some invc^lve the parent in tlie placement •decision, 

" • ' '. 

* > , ,^ ' , , 

requiring parent presence at' meetings when such decisipn is to be 

cr ' • ^ ' ' ' . . 57 

made* least one state requires involvement of the child. 

At least one state ^ appears to have , a one-tier administrar . 

tive. system with a -single due process hearing and a sutjsequent 

• * ■ ~ ^ 

appeal tB':-court.^f At least one state has a two-tier system with 

the. first level being. the state and the second a cpmmission com- 

•po^ed. of parents and prof e^sional's. At least one state gi^es 

the parents 'the optipn of an initial due process hearing' either 

before a jtiearing officer appointed- by the. local educational , . 

agency or before . a mediatos; appointed tjY the stater educational 

agency. ^'^ '.In either case,' the parent has a s.ubsequent right to 

appeal to the state educatiorial agency. ; 

, " - At least, one state .provides for two routes of appeal pn^ 
frm placement decisions- by local educational 'agencies and the 
othet from placement decisions by non-public schdol ' "hurjan re- 
sources" agencies.' In the- foritter^ daSe/ the' appeal is to the. - 
state educational agency; in the latter case, the appeal is to 
the st-^te ' secretary of human- resources. » 



Some states pr6y;Lde that both %he inijiial hej.ring and 



any appeal from the dfecisi6n>t that hear ing; be .full. 



62 



due pro- 

hearing. 



r- ' 

ed provide- 



cess hearings,"'^ ^Thus^ in those states, the -appealj 

officer conducts a complete hearing as a basic" for . Reviewing 

the earlier, decision. It is not specified in th^s.e States 

whether the. record of the initial hearing can be adm:|tted into ■ 

evidence' at the subsequent hearing... 

None of- the state orovisions which were revievf( 
= . - ■■ - _ 

that parents receive, *as part. 6f the .nptice of 'a^jijroi os^d piace- 

f ■ - , • ' • ' ^ ' 

ment of their child, a list of the,>names pf agencies wh%re fre^, 

ilegal_counsel.can.be obtained" for purposes of -represeht:atioh 

at the 'due process hearing." Alsq>.no state prbvi-dW fo2:i-^>ublic 

payment for lawyers or other advocates ' representing paWnts at 

■ •'■ . ■ ■ ■ ■ ^ ... \ V ': ' ' 

due process hearings. ' . . * 



-C. Conclusion .... . - ^ 

- ■ -w.^ ■ . ■ 

■ ' ' The due process provisions which have be'6n. developed by 

. '4' ' jt ■ ■ ~ i ' ' .. 
the states .-to meet federal ^statutory and'-'judicial requirements 

are most notable because of thei-i" ^similarity to each &ther and / 

their adheretice to the traditional/ judiciallyrcreated' due 

^process model.. ' The' basic elements of. the due -pr'ocess, systems i 

of most states'. are .an initial notice that a process has. begun; 

a subsequent notice that,, the process_ has been completed; an 

opportunity, for a formal "due process 'hearing;'.' "and a right ' ^ 

of appeal.jE'rom ■•^e decision rendered 'at that hearing. The . ' 

contents of the 'lotices and the .nature of the hearing. and appeal 



■.-■/-' 
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with certain exceptioiis such .as the right to an independent 

4 

evaluation; reflect standard -due procesg requirements. 

5ue Process in Special Education 



IV. 



*Re flections'^ on 



The applicati6n 



education dec'i^ion-mak:. 
sudden ocqurrence. A z 



of diie -.process safeguards to the special 

* ■ _ * 

ng process is a very recent and relatively 

eview of the state, statutory and 'regula- 



tory provisions for deSining -thes^ safeguards indicates that 

those provisions ^ra in varying stages of development with few 

having been finally delineated. Thus, very few states have ' ^ 

ev^n reached the sta'ge of implementation^ 

From the provisions which have been- developed to date, 

' howevex,,it is possible to" -speculate about, some of the issues 

wjiich'will be raised during implementation. Ii\^particular / the 

principal question ^^hich must be asked is whet her-, Jthe^ "^^ 
. \ ^ ' . . . ' -v^^ "... 

tional due process systems which have been adopted by mos^ states 
. will. actually achieve theiif purpose in the special 'education cpn- 
text. * ' ^. * . . ■ ' . 

"For example, most^of" the systems described irr^'this 
article stress, th6 formal due process, hearing '^ni place little 
emphcis^s on parent and child involvement prior to the. development , 
of a , recommendation for an educational placement. Given the im^r 
portahce of the involvement of the parents and child in tielping to 
cievelop a special .education plan'/ it is critical to determine 
whether the .present approach will result in the most appropriate 
educational plan,, and fdci?fitate long term cooperation between the 
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parents and the schco3^/ as 'service provider, or whether it will" 

heighten, the adversarial qualities of a model which already 

enqphasizes those, qualities. . . - 

. Thjs due process ,ihodel which is b^in^ developed by most states 

does not routinely 'provide for informal discuipsion mechanisms for 

' the resolution of "^differences of opinion between the home and 

^ school • Considering the high degree of qualitative and subjective 

decision-making involved in/a typical specicil education situation 

the usual due process model^ seems poorly adapted to arrive at a, 

decision which is either rational and/or generaJLly accepted by the 

school/ the parents and the chil^, when serio.us differences have • 

developed among" these parties', • . . . ■ ^ ; 

Another issue is whether the systems which are being 

. .adopted will provide for- a sufficient equality ih bargaining^ 

power betweeti' the school and the parents so- that the formal due^ 

process hearings. v;ill result xni^^u accurate reflection:; of . tHfe 

merits of ^ case rather, than a refleotipn. of a rerlative im- 

* ' • ' • . • 

balance o^* power • FQr ei^amole, if apparent at a due proc.fessi . . 
hearing is unrepresented by counsel ,or' an Advocate and the 1 . 

school system is represented by counsel, 'will" the hearing be 
a dispute betv/een equals? . No states appear to be making any 
substantial ejffor^t to inspire that the due"^ process hearing is 
"fair" in the sense ^of . having the o^jpos^ing parties begin on an 
equal basis: Mere, nbn^e to th^parent of the "right" to be 



represented is without significance unless the, means to obtain 
counsel or an advocate is made available:. 

i - ''^ ■ ' ' • ^ • — ' ■ • ■ ' " 

A related' itesue is T*?hether ' the. d\ie process system? which 
. '\ , . " . • ' ' " • > 

are being developed will be utilized by poor and ' mlnoi:ity 
group pareirts' who, traditionally have the greatest difficulty 
in participating in and Securing the benefits of government 
•.program's. Sphere .is very little emphasis' in any^ of the state 
systems on strong^ef forts to insure the participation of these 
parents In .the special, education process. Greater provision 

for early consultation with* and persofial notice to parents 

' ■ ' • I • . - 

.would remedy this omission feo some degree. 

It is important to point out -that the formal due process 

safeguards which'^are .required by federal cases' and states are' 

essential .to any state syst^'of due process in special educa- 

iii^qn. The preceding discusiion is 'not, intended to cast doubt 

on the importance or necess 



in this area- USeverth^less 



ity of formal due -process ^feguards 
, it .should be recognized that these 
^safeguards are minimiim 'trequkrements and need not define the- 
' outer .limits of a stat^ system. - tn fact, there is a grelat d^al 
Qf room for adding -to the requirements to" insure that' the ' 
decision-making process in special education is not only "fair" 
in a lega.l sense^ bijt' rationkl in, an edtlcational sense. In,. 



addition, mandating formal p:r 
cient. These safeguards must. 
w,hich. insures. both parent in 
bar*gaining process* - " * 



ocedural safeguards is hot suffi- 
also be ^laranteed through a system 
Ivement amd parent equality in the 
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'"State Policy Regarding Due' Process and Ma in stre aiding " / 

Coimcil for Exceptional Children ^. (Oct* 1, 1974) • , " ^ . ' * 

42 ' " * - * . • . • ^ * - ' ' 
•A chart ^on state statutory pr6visiohs for due process in special 

education is available upon request. These provisions, give soihe indica- 
tion of the 'due p2?oces,s systems in eacft of the states listed, but., 
ii;i general, must iJe read together with state regulations*, guide.- 
lines and: state plans* in .o^rder to provide a full -description of. 
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43 * • ■ ■ 

/For purposes of this article > references to the special educa- 
tion due process provisions in the various states will not 
differentiate .between statutes*/ regulations, guidelines or state 
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in special education or to a particular part. of that "system will 
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44 ' . " ' * « ^ ; . ' 
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45 / ' ' . - ' • . - 
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•This is a provision which is commen to mos.t states. 
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52 . - - . ' 
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than 14, such involvement is at the discretion of the evaluation team. 
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